MODIFIED GROSS LEASE FOR A MULTI-TENANT BUILDING 

AT 1201 CAMINO DEL MAR, DEL MAR, CA 92014
 FOR SUITE #_____, AN OFFICE SUITE

   CONSISTING OF _______ SQUARE FEET 

1. 
BASIC PROVISIONS

1.1
  Parties:  This “Lease”, dated ____________________ for reference purposes only is made by and between George Conkwright (“Lessor” or “Landlord”) and ____________________________ (“Lessee” or “Tenant”), (collectively the “Parties”; individually a “Party”).

1.2   Premises:  That certain portion of the Project (as defined below), known as Suite #_______, consisting of ________ gross and rentable square feet (“Premises”). The Premises are located at: 1201 Camino del Mar, Del Mar, California 92014. In addition to Lessee’s rights to use and occupy the Premises as hereinafter specified, Lessee shall have non-exclusive rights to the Common Areas (as defined in Paragraph 2 below) as hereinafter specified, but shall not have any rights to the roof, the exterior walls, the area above the dropped ceilings, or the utility raceways in the building (“Building”). The Premises, the Building, the Common Areas, the land upon which they are located, along with all other buildings and improvements thereon, are herein collectively referred to as the “Project.” The Building consists of approximately 10,200 rentable square feet. 


1.3  On-Site Parking:  The Lessee shall have for his use and his clients’ use one (____) on-site parking space(s), located between the alley and the rear of the building (See paragraph 7-C: “Alley Parking”.)  

1.4
 Term:  ___________________, commencing ______________ (“Commencement Date”) and ending ______________________ (“Expiration Date”).

1.5
 Base Rent:  $4.25 per square foot times _______ square feet equals Fifteen Hundred Dollars ($______________) per month (“Base Rent”), payable in advance, on the first day of each month commencing on the Commencement Date.

1.6
 Yearly adjustment to base rent:  Five percent (5%) yearly increase, beginning on __________________________. (See also Paragraph 4.2)

1.7 
 Security Deposit: _____________________________ ($_______).

1.8
 Use of Premises:  General Office Space. 

1.9    Monies due upon execution:



Monthly Rent, ________________:

$_______



Security Deposit:


  
$_______



Total due upon execution:


$_______

1.10
 Guarantor:  The obligations of the Lessee under this Lease shall be guaranteed by _______________________________ (“Guarantor”).
2.
PREMISES.


2.1
Letting.  Lessor hereby leases to Lessee, and Lessee hereby leases from Lessor, the Premises, for the term, at the rental rate, and upon all of the terms, covenants and conditions set forth in this Lease. Lessee agrees that gross square footage, which includes thickness of Building walls, will be rentable square footage.  Unless otherwise provided herein, any statement of size set forth in this Lease, or that may have been used in calculating Rent, is an approximation which the Parties agree is reasonable and any payments based thereon are not subject to revision whether or not the actual size is more or less. Note: Lessee is advised to verify the actual size prior to executing this Lease.


2.2
Condition.   Lessee accepts the premises in new condition with no damage.

2.3
Acknowledgments.  Lessee acknowledges that: (a) Lessee has been advised by Lessor to satisfy itself with respect to the condition of the Premises and their suitability for Lessee’s intended use, (b) Lessee has made such investigation as it deems necessary with reference to such matters and assumes all responsibility therefor as the same relate to its occupancy of the Premises, and (c) Lessor has not made any oral or written representations or warranties with respect to said matters other than as set forth in this Lease.


2.4 
Common Areas - Definition.  The term “Common Areas” is defined as all areas and facilities outside the Premises and within the exterior boundary line of the Project, that are provided for the general non-exclusive use of Lessor, Lessee and other Lessees of the Project and their respective employees, suppliers, shippers, customers, contractors and invitees, including, but not limited to common entrances, lobbies, corridors, stairwells, public restrooms, parking areas, trash areas, walkways, driveways and landscaped areas.


2.5 
Common Areas - Lessee’s  Rights.  Lessor grants to Lessee, for the benefit of Lessee and its employees, suppliers, shippers, contractors, customers and invitees, during the term of this Lease, the non-exclusive right to use, in common with others entitled to such use, the Common Areas as they exist from time to time, subject to any rights, powers, and privileges reserved by Lessor under the terms hereof and under the terms of any rules and regulations or restrictions governing the use of the Project. Under no circumstances shall the right herein granted to use the Common Areas be deemed to include the right to store any property, temporarily or permanently, in the Common Areas.


2.6 
Common Areas - Rules and Regulations.  Lessor or such other person(s) as Lessor may appoint shall have the exclusive control and management of the Common Areas and shall have the right, from time to time, to adopt, modify, amend and enforce reasonable rules and regulations or restrictions (“Rules and Regulations”) for the management, safety, care, and cleanliness of the grounds, the parking and unloading of vehicles and the preservation of good order, as well as for the convenience of other occupants or Lessees of the Building and the Project and their invitees. The Lessee agrees to abide by and conform to all such Rules and Regulations, and to cause its employees, suppliers, shippers, customers, contractors and invitees to so abide and conform. Lessor shall not be responsible to Lessee for the noncompliance with said Rules and Regulations by other Lessees of the Project.


2.7
Common Areas  -  Changes.  Lessor shall have the right, in Lessor’s sole discretion:

a)  To make changes to the Common Areas, including, without limitation,  changes in the location, size, shape and number of the lobbies, windows, stairways, air shafts, restrooms, driveways, entrances, parking spaces, parking areas, loading and unloading areas, ingress, egress, direction of traffic, landscaped areas, walkways and utility raceways;

b)  To close temporarily any of the Common Areas for maintenance purposes so long as reasonable access to the Premises remains available;

c)  To add additional buildings and improvements to the Common Areas;

d)  To use the Common Areas while engaged in making additional improvements, repairs and / or alterations to the Project, or any portion thereof; 

e)  To do and perform such other acts and make such other changes in, to or with respect to the Common Areas and Project as Lessor may, in the exercise of sound business judgment, deem to be appropriate.

3.    FUTURE TENANT IMPROVEMENTS AND ALTERATIONS
Any and all future Tenant Improvements and future alterations will be paid for and constructed by Lessee, and performed by a licensed contractor, in accordance with plans and specifications which are subject to approval by Lessor and the City of Del Mar Building Department. Lessee is not acting as Lessor’s agent in contracting with third parties to provide Tenant Improvements. Lessee shall pay all material suppliers and subcontractors (and any required by Lessor additional increases to the security deposit in relation to these improvements), and any other expenses in connection with these Tenant Improvements, and shall prevent any mechanic’s liens from attaching to Lessor’s interest in the leased premises or the Project. Lessee shall indemnify and hold harmless Lessor and the Project from all Liens, costs, and liabilities. Upon termination of the Lease, Tenant Improvements will become affixed to the Building, and will become the property of the Lessor; or at the option of Lessor, these future Tenant Improvements shall be removed and the leased premises restored at Lessee’s expense. Lessee shall repair any damage caused by the Lessee’s removal of its property. All Trade Fixtures, furniture and equipment shall remain the property of the Lessee. 
4.
RENT.


4.1.
Rent Defined.  All monetary obligations of Lessee to Lessor under the terms of this Lease (except for the Security Deposit) are deemed to be rent (“Rent”). 

4.2.
Yearly Increase in Base Rent. A "Lease Year" means the twelve-month period beginning on the Commencement Date and each succeeding twelve-month period thereafter.  Rent shall be increased on the first day of every Lease year by five percent (5%) of the monthly rent during the prior year.

4.3  Payment.  Lessee shall cause payment of Rent to be received by Lessor in lawful money of the United States on or before the day on which it is due, without offset or deduction. Rent for any period during the term hereof which is for less than one full calendar month shall be prorated based upon the actual number of days of said month. Payment of Rent shall be made to Lessor at its address stated herein or to such other persons or place as Lessor may from time to time designate in writing. Acceptance of a payment which is less than the amount then due shall not be a waiver of Lessor’s rights to the balance of such Rent, regardless of Lessor’s endorsement of any check. Payments will be applied first to accrued late charges and attorney’s fees, second to accrued interest, then to Operating Expenses and Base Rent. 

5.  SECURITY DEPOSIT



(a)  The Security Deposit shall be held by Lessor, without liability for interest, as partial security for the full and faithful performance by Lessee of all the terms, covenants and conditions of this Lease to be performed by Lessee, including, without limitation, those relating to the payment of rent, repairing the premises (other than normal wear and tear) and cleaning the premises upon termination of the Lease. Lessor may commingle the Security Deposit and shall not be required to keep it separate from its general funds. In the event of the failure of Lessee to abide by any of the terms of the Lease, then Lessor may use any amount of the Security Deposit to pay any overdue rent or compensate Lessor for any loss or damage sustained or suffered due to such failure by Lessee. Lessee shall, upon written demand by Lessor, immediately remit to Lessor a sufficient amount to restore the Security Deposit to the original sum deposited and/or in accordance with Paragraph 3 in reference to any alterations or improvements made by Lessee requiring a Security Deposit increase. Failure to do so within ten (10) days after such demand shall constitute a material breach of this Lease. 



(b)  Provided Lessee is not then in default under this Lease, within thirty (30) days following the later to occur of (i) the expiration of the term of this Lease or (ii) the date on which Lessor receives possession of the Premises, Lessor shall return to Lessee (or at Lessor’s option to any assignee of Lessee’s interest under this Lease) any unused portion of the Security Deposit. In the event of a transfer or assignment of Lessor’s title or interests in the Premises, Lessor shall deliver to the transferee or assignee (in cash or by credit) any unused portion of the Security Deposit then held by Lessor, and thereupon Lessor shall be relieved of any further Liability to Lessee with respect to the Security Deposit.
6.     USE OF PREMISES


6.1.
Lessee’s stated sole use of its lease space is: General Office Space in regulation as defined by the City of Del Mar.


6.2.
Prohibited Uses:  Lessee shall not: 
a) create excessive noise, disturb or become a nuisance to Lessor or other  Lessees in the building;
b) cause, maintain, or permit any nuisance or waste in, or about the Premises;
c) use or allow the Premises to be used for any unlawful purpose, or in violation of any federal, state or local law;
d) do or permit anything to be done which will invalidate or increase the cost of any insurance policy covering the Building.

7.  PARKING
The following parking spaces are appurtenant to the Building:



A. Town and Country Parking:  7 each Town & Country parking spaces exist in front of the Building. While these spaces count toward parking requirements for the Building, the City of Del Mar parking ordinance restricts them to PUBLIC USE ONLY.

 

B. Parking Garage:  There are 21 each full-size parking spaces in the existing parking garage.  



C. Alley Parking:  Currently there are 11 each compact spaces (8'-5" by  20'-0"), 1 handicap space, and 2 full-size parking spaces in the parking area between the alley and the Building. 


 
D. Parking Easement Across Alley:  A 24'-0" deep by 58'-6" wide recorded parking easement exists across the alley at the northeast corner of the property with 6 parking spaces appurtenant to 1201 Camino del Mar. 

 

E. Parking Assignment:  Tenant’s parking assignment is defined in paragraph 1.3.   Landlord's sole responsibility for regulating who actually parks in these spaces shall be to initially notify each Tenant of their parking assignment. Landlord will not be responsible for enforcing the exclusivity of use during business hours by having any violator's car towed.



F. Shared Parking:   After business hours and on weekends, Tenant's parking assignment shall be shared with customers of Restaurants in the Building.

8.
SIGNAGE
Lessee, at its expense, shall have the right to install the maximum signage allowed by the City of Del Mar sign ordinance on the glass of the entry door to Lessee’s Premises, provided that Lessee obtains appropriate municipal approval for this sign. Lessee shall repair any damage caused by the Lessee’s removal of its Sign. Lessee’s name will also appear on the Building Directory. 
9.    SALE OF THE BUILDING
In the event of a sale or conveyance of the Building by Lessor, at such time of sale the Purchaser shall execute a written agreement that he will assume and carry out all of the obligations and covenants of the Lessor under this Lease, and that any Security Deposit held under this Lease has been transferred to Purchaser. The same shall release Lessor from any future liability upon any of the covenants or conditions, expressed or implied, herein contained in favor of Lessee, and in such event Lessee agrees to look solely to the responsibility of the Purchaser to carry out all of the obligations and covenants of the Lessor under this Lease.

10.   ASSIGNMENT AND SUBLETTING

Lessee shall have the right to sublease the Premises subject to Lessor's approval, which shall not be unreasonably withheld, but only for the same Use as specified in Paragraph 6.  However, no approval by Lessor shall be required for an assignment or subletting by Lessee to any parent, affiliate, subsidiary, or successor entity of Lessee, whether by merger, consolidation, or otherwise or to any person or legal entity which purchases all of the assets of Lessee. In the event of subleasing or assignment of this Lease, Lessee shall remain primarily responsible on the Lease.

11.  OPERATING EXPENSES
a) Gas and Electric:  Lessor will provide Lessee with gas and electric at Lessor’s expense.

b) Other Utilities:  Water, sewer, house electric meter, and trash bin dump service will be provided and paid by Lessor.

c) Property Tax:  Lessor will pay property tax on the land and building. But not on Lessee-owned Trade Fixtures, furnishings, equipment and all personal property of Lessee contained in the Premises.

d) Janitorial:  Lessee will provide janitorial service inside the Premises and window washing on both sides of windows.  Lessor will provide janitorial service in common area bathrooms.

e) Landscaping and Common Area Sweeping:  Lessor, at its cost, will provide landscaping care and common area repairs, maintenance, and sweeping outside the building.

f) Maintenance and Repairs:  Lessor will maintain exterior of building, roof, foundation, and electrical, heating and plumbing, in a good state of repair.  Lessee shall pay the reasonable cost of repairs of all damage caused by Lessee, its agents, servants, employees, or invitees within Ten (10) days of receipt of an invoice stating the repairs performed and the cost thereof.  All light bulbs and fixtures are guaranteed by Landlord for sixty (60) days after move-in and Lease commencement date. After 60 days, Lessee will replace light bulbs as required in its lease space.

g) HVAC:  HVAC and all mechanical systems shall be in satisfactory operating condition and will be maintained by Lessor during the term of the Lease.

h) Interruptions:  There shall be no abatement of rent and Lessor shall not be liable in any respect whatsoever for the inadequacy, stoppage, interruption or discontinuance of any utility or service due to riot, strike, labor dispute, breakdown, accident, repair or other cause beyond Lessor’s reasonable control or in cooperation with governmental request or directions.
12.
INSURANCE; INDEMNITY.

12.1
  Liability Insurance: Lessee shall obtain and keep in force a Commercial General Liability Policy of Insurance protecting Lessee and Lessor against claims for bodily injury, personal injury and property damage based upon or arising out of the ownership, use, occupancy or maintenance of the Premises and all areas appurtenant thereto. Such insurance shall be on an occurrence basis providing single-limit coverage in an amount not less than $2,000,000 per occurrence. The Policy shall not contain any intra-insured exclusions as between insured persons or organizations, but shall include coverage for liability assumed under this Lease as an “insured contract” for the performance of Lessee's indemnity obligations under this Lease. The limits of said insurance shall not, however, limit the liability of Lessee nor relieve Lessee of any obligation hereunder. All insurance carried by Lessee shall be primary to and not contributory with any similar insurance carried by Lessor. 


12.2
   Property Insurance - Building and Improvements: Lessor shall obtain and keep in force a policy or policies in the name of Lessor, with loss payable to Lessor, any ground Lessor, and to any Lender(s) insuring loss or damage to the Premises. The amount of such insurance shall be equal to the full replacement cost of the Premises, or the amount of insurance and type of insurance required by any Lenders, but in no event more than the commercially reasonable and available insurable value thereof. However, Lessee-owned Alterations and Utility Installations, Trade Fixtures, and Lessee's personal property shall be insured by Lessee rather than by Lessor.


12.3
   Lessee's Property / Business Interruption Insurance.



(a)
Property Damage.  Lessee shall obtain and maintain insurance coverage on all of Lessee's personal property and Trade Fixtures. Such insurance shall be full replacement cost coverage with a deductible of not to exceed $1,000 per occurrence. The proceeds from any such insurance shall be used by Lessee for the replacement and / or repair of personal property and Trade Fixtures. Lessee shall provide Lessor with written evidence that such insurance is in force.



(b)
Business Interruption.  Lessee shall obtain and maintain loss of income and extra expense insurance in amounts as will reimburse Lessee for direct or indirect loss of earnings attributable to all perils commonly insured against by prudent lessees in the business of Lessee or attributable to prevention of access to the Premises resulting from such perils.



(c)
No Representation of Adequate Coverage.  Lessor makes no representation that the limits or forms of coverage of insurance specified herein are adequate to cover Lessee's property, business operations or obligations under this Lease.


12.4
   Waiver of Subrogation.  Without affecting any other rights or remedies, Lessee and Lessor each hereby release and relieve the other, and waive their entire right to recover damages against the other, for loss of or damage to its property arising out of or incident to the Perils required to be-insured against herein. The effect of such releases and waivers is not limited by the amount of insurance carried or required or by any deductibles applicable hereto. The Parties agree to have their respective property damage insurance carriers waive any right to subrogation against Lessor or Lessee, as the case may be, so long as the insurance is not invalidated thereby.


12.5    Indemnity.  Lessee shall indemnify, protect, defend and hold harmless the Premises, Lessor and its agents, Lessor’s master or ground Lessor, partners and Lenders, from and against any and all claims, loss of rents and/or damages, liens, judgments, penalties, attorneys' and consultants' fees, expenses and/or liabilities arising out of, involving, or in connection with, the use and/or occupancy of the Premises by Lessee, and any customer, client, agent or invitee of Lessee who comes on the property. If any action or proceeding is brought against Lessor by reason of any of the foregoing matters, Lessee shall upon notice defend the same at Lessee's expense by counsel reasonably satisfactory to Lessor and Lessor shall cooperate with Lessee in such defense. Lessor need not have first paid any such claim in order to be defended or indemnified.


12.6
    Exemption of Lessor from Liability.  Lessor shall not be liable for injury or damage to the property of Lessee, Lessee's employees, customers, or any other person in or about the Premises, unless such damage or injury arises from or in connection with Landlord’s gross negligence or breach of this agreement, whether such damage or injury is caused by or results from fire, electricity, gas, water or rain, or from the breakage, leakage, obstruction or other defects of pipes, fire sprinklers, wires, appliances, plumbing, HVAC or lighting fixtures, or from any other Cause, whether said injury or damage results from conditions arising upon the Premises or upon other portions of the Building of which the Premises are a part, or from other sources or places. Lessor shall not be liable for any damages arising from any act or neglect of any other Lessee.  Notwithstanding Lessor’s gross negligence or breach of this Lease, Lessor shall not be liable for injury to Lessee's business for any loss of income or profit therefrom for an amount in excess of the rent payable during the period for which Lessor is in breach of the Lease.

13. 
DAMAGE AND DESTRUCTION.

13.1   Abatement of Rent: In case of damage or destruction of the Premises during the Lease Term, rent shall abate during the period and to the extent that the Premises are rendered unusable for Lessee's purposes, but only to the extent that Lessor is reimbursed by Insurance under Paragraph 13.2 (b). However, if damage or destruction of the Premises was caused by a negligent or willful act of Lessee, then Lessee shall make the repairs as soon as reasonably possible at Lessee's expense, and this Lease shall continue in full force and effect with no abatement of Rent.

   13.2   Lessor’s Right to Terminate: If at any time the Premises are partially or totally destroyed, Lessor may terminate this Lease by written notice within thirty (30) days of the loss if such loss is not covered by any insurance described in the provisions of this Lease. If such loss is covered, or Lessor elects not to terminate even though the loss is not covered, Lessor must restore the improvements to substantially the same condition as they were in immediately before loss or as close as possible thereto, provided Lessee has not terminated the Lease as provided herein. If Lessor does not terminate the lease, Lessor must within thirty (30) days of the destruction notify Lessee, in writing, of the time period in which restoration will be complete. 


13.3   Lessee’s Right to Terminate: If the Premises are partially or totally destroyed, Lessee may terminate this Lease by giving written notice within thirty (30) days after any of the following: (a) if it is determined Lessor cannot restore to substantially the same condition as before destruction; (b) if Lessee is notified that such restoration period will be more than 120 days; (c) if restoration extends beyond the time period for completion as contained in the notification to Lessee.
14.     CONDEMNATION
In the event the whole of the Building, or so much thereof as to render the balance unusable by Lessee, are taken by condemnation or eminent domain, the Lease will automatically terminate as of the date of such condemnation, together with any and all rights of Lessee. The Lessor shall be entitled to the entire condemnation award for the leased Premises, the Project and the land on which the Project is located. Lessee shall be entitled to seek a separate condemnation award for any personal property taken by the condemning authority. 

15.
DEFAULT;  BREACH;  REMEDIES


15.1    Default; Breach. A “Default” is defined as a failure by the Lessee or Lessor to comply with or perform any of the terms, covenants, conditions or rules under this Lease. A “Breach” is defined as the occurrence of one or more of the following Defaults, and the failure of Lessee to cure such Default within any applicable grace period:

a) The failure of Lessee to make any payment of Rent or any Security Deposit required to be made by Lessee hereunder, whether to Lessor or to a third party, when due, to provide reasonable evidence of insurance or surety bond, or failure to fulfill any obligation under this Lease which endangers or threatens life or property, where such failure continues for a period of three (3) business days following written notice to Lessee.

b) The failure of Lessee to fulfill its obligations regarding Tenant Improvements. This includes the satisfactory and timely completion and payment for all Tenant Improvements to be performed by Lessee. Lessee shall keep the Project free of mechanic’s liens resulting from Lessee’s work.

c) The failure by Lessee to provide (i) the rescission of an unauthorized assignment or subletting, (ii) an Estoppel Certificate, (iii) a requested subordination, or (iv) any other documentation or information which Lessor may reasonably require of Lessee under the terms of this Lease, where any such failure continues for a period of ten (10) days following written notice to Lessee.

d) A Default by Lessee as to the terms, covenants, conditions or Rules and Regulations of this Lease, where such Default continues for a period of thirty (30) days after written notice; provided, however, that if the nature of Lessee's Default is such that more than thirty (30) days are reasonably required for its cure, then it shall not be deemed to be a Breach if Lessee commences such cure within said thirty (30) day period and thereafter diligently prosecutes such cure to completion.
e) The occurrence of all or substantially all of Lessee’s assets being placed in the hands of a receiver, custodian, keeper, or trustee, or should Lessee make an assignment for the benefit of creditors or be adjudicated a bankrupt, or should Lessee seek protection under any state or federal bankruptcy act, or should any involuntary proceeding be filed against Lessee under such bankruptcy laws and not be dismissed within thirty (30) days. This Lease and any interest in and to the Premises shall not become any asset in any of such proceedings and, in any of such events and in addition to any and all rights or remedies of Lessor here under or as provided by law, it shall be lawful for Lessor at its option to declare the term hereof ended and to reenter the Premises and take possession thereof and remove all persons therefrom and Lessee shall have no further claim therein or hereunder.

f) The discovery that any financial statement of Lessee or of any Guarantor given to Lessor was materially false.

15.2   Remedies.  If Lessee fails to perform any of its affirmative duties or obligations, within ten (10) days after written notice (or in case of an emergency, without notice), Lessor may, at its option, perform such duty or obligation on Lessee's behalf. The costs and expenses of any such performance by Lessor shall be due and payable by Lessee upon receipt of invoice therefor. If any check given to Lessor by Lessee shall not be honored by the bank upon which it is drawn, Lessor, at its option, may require all future payments to be made by Lessee to be by cashier’s check. In the event of a Breach, Lessor may, without further notice, exercise any right or remedy which Lessor may have by reason of such Breach:

a) Terminate Lessee's right to possession of the Premises by any lawful means, in which case this Lease shall terminate and Lessee shall immediately surrender possession to Lessor. In such event Lessor shall be entitled to recover from Lessee: (i) the unpaid Rent which had been earned, at the time of termination; (ii) the amount by which the unpaid rent which would have been earned after termination until the time of award exceeds the amount of such rental loss that the Lessee proves could have been reasonably avoided; and (iii) any other amount necessary to compensate Lessor for all the detriment proximately caused by the Lessee's failure to perform its obligations under this Lease or which in the ordinary course of things would be likely to result therefrom, including but not limited to the cost of recovering possession of the Premises, expenses of reletting, including necessary renovation and alteration of the Premises, and reasonable attorneys’ fees. Efforts by Lessor to mitigate damages caused by Lessee's Breach of this Lease shall not waive Lessor’s right to recover damages. 

b) Continue the Lease and Lessee's right to possession and recover the Rent as it becomes due, in which event Lessee may sublet or assign, subject only to reasonable limitations. Acts of maintenance, efforts to relet, and/or the appointment of a receiver to protect Lessor’s interests shall not constitute a termination of the Lessee's right to possession.

c) Pursue any other remedy now or hereafter available under the laws or judicial decisions of the state wherein the Premises are located. The expiration or termination of this Lease and/or the termination of Lessee's right to possession shall not relieve Lessee from liability under any indemnity provisions of this Lease as to matters occurring or accruing during the term hereof or by reason of Lessee's occupancy of the Premises.

   15.3
   Late Charges.  Lessee hereby acknowledges that late payment by Lessee of Rent will cause Lessor to incur costs not contemplated by this Lease. Accordingly, if any Rent or monies due shall not be received by Lessor within ten (10) days after such amount shall be due, then, without any requirement for notice to Lessee, Lessee shall pay to Lessor a late charge equal to ten percent (10%) of each such overdue amount. A 1% charge applies monthly on any cumulative overdue balance. The parties hereby agree that such late charge represents a fair and reasonable estimate of the costs Lessor will incur by reason of such late payment.

15.4   Interest.  Any monetary payment due Lessor hereunder, other than late charges, not received by Lessor, when due as to scheduled payments (such as Base Rent) or within thirty (30) days following the date on which it was due for nonscheduled payment, shall bear interest from the date when due as to scheduled payments, or the thirty-first (31st) day after it was due as to nonscheduled payments. The interest charged shall be ten percent (10%) per annum. Interest is payable in addition to the potential late charge provided for in Paragraph 15.3.

16.  HAZARDOUS  MATERIAL


16.1. The term “Hazardous Material” as used in this Lease shall mean any product, substance, or waste whose presence, use, manufacture, disposal, transportation, or release, either by itself or in combination with other materials expected to be on the Premises, is either: (i) potentially injurious to the public health, safety or welfare, the environment or the Premises, (ii) regulated or monitored by any governmental authority, or (iii) a basis for potential liability of Lessor to any governmental agency or third party under any applicable statute or common law theory. Hazardous Materials shall include, but not be limited to, hydrocarbons, petroleum, gasoline, and/or crude oil or any products, byproducts or fractions thereof. Lessee shall not engage in any activity in or on the Premises which constitutes a reportable use of Hazardous Materials without the express prior written consent of Lessor and timely compliance (at Lessee’s expense) with all applicable requirements. 


16.2. Reportable Use, Indemnification:   If Lessee uses the above Hazardous Materials in its business, then Lessee shall detail by separate exhibit  to this Lease, Lessee’s method of acquisition, storage, disposal and record keeping of those Hazardous materials. Lessee shall indemnify, defend and hold harmless Lessor and Lessor’s Lender from and against any losses incurred as a result of Lessee’s failure to strictly comply with any requirements under applicable laws or the Lease regarding Hazardous Materials. Lessee shall immediately remedy any Hazardous Material contamination caused by the Lessee, its employees, or agents.


16.3. Hazardous Waste, Additional Rules and Regulations:   Lessor shall have the right, from time to time, to adopt, modify, amend and enforce reasonable rules and regulations regarding Lessee’s method of acquisition, storage, disposal and record keeping of those Hazardous Materials. Lessee agrees to abide by and conform to all such Rules and Regulations, and to cause its employees, suppliers, shippers, customers, contractors and invitees to so abide and conform. 

17.
HOLD HARMLESS AND NON-LIABILITY OF LESSOR. Except for Lessor’s negligence, Lessor shall not be liable to Lessee for any loss, damage, or injury to any person or property caused by Premises being out of repair, or by defects in Building or Premises or in the equipment therein contained, or by burglary, fire, water, gas, electric surges, power outages, or other cause of whatsoever nature, or occasioned by rain damage, leakage, or overflow of any plumbing or other similar cause in Building, including any stairways thereof, entrance to, or exit therefrom.  Nor shall Lessor be liable for any loss, damage, or injury arising from the act or neglect of co-Lessees, or other occupants of said building, or of any owners or occupants of adjacent or contiguous property.  Any and all claims for any damage referred to in this paragraph are hereby waived by Lessee. Lessee agrees to indemnify, hold harmless and defend Lessor from and against any and all loss, liability, claims, demands, and actions of any kind or nature arising out of the use or misuse of the Premises by Lessee.
18.
ESTOPPEL CERTIFICATE.  Lessee shall at any time upon not less than ten (10) days' prior written notice from Lessor execute, acknowledge, and deliver to Lessor a statement in writing, (a) certifying that this Lease is unmodified and in full force and effect (or, if modified, stating the nature of such modification and certifying that this Lease as so modified is in good force and effect), and the date to which the rental and other charges are paid in advance, if any, and (b) acknowledging that there are not, to Lessee's knowledge, any uncured defaults on the part of the Lessor here under, or specifying such defaults if any are claimed.  Any such statement may be relied upon by any prospective purchaser or encumbrancer of all or any portion of the real property of which the Premises are a part. If Lessee fails to provide the Estoppel Certificate within ten (10) days as provided herein, Lessor may execute the Estoppel Certificate on behalf of Lessee, which shall be binding on Lessee. 

19.    SUBORDINATION AND ATTORNMENT. This Lease, at Lessor's option shall be subordinate to the lien of any deed of trust or mortgage subsequently placed upon all or any part of the Building; provided, however, that as to the lien of any such deed of trust or mortgage, Lessee's right to quiet possession of the Premises shall not be disturbed if Lessee is not in default and so long as Lessee shall pay the rent and observe and perform all of the provisions of this Lease, unless this Lease is otherwise terminated pursuant to its terms.  Lessee agrees to execute upon Lessor's request such specific subordination agreement and other documents as are consistent with the foregoing.

21.    LESSOR’S RIGHT OF ENTRY. Lessor shall have the right to enter the leased premises, at reasonable times and upon reasonable notice, except in the case of emergencies, for the purposes of inspection, repairs, and for showing the premises to prospective Lessees during the last three (3) months of the Lease. Upon default of Lessee, Lessee hereby waives all claims for damages that may be caused by Lessor's reentering and taking possession of the premises or removing and storing the property of Lessee as herein provided, and will hold Lessor harmless from loss, costs, or damages occasioned thereby, and no such reentry shall be considered or construed to be a forcible entry.

 22.    PARTIAL INVALIDITY. If any term or provision of this Lease shall, to any extent, be invalid or unenforceable, the remainder of this Lease shall not be affected thereby, and each term and provision of this Lease shall be valid and enforceable to the fullest extent permitted by law.

23.     ATTORNEY'S FEES. In the event Lessee or Lessor bring suit against the other to enforce any rights under this Lease, the prevailing party shall recover from the other, in addition to any other award, an amount equal to reasonable attorneys' fees to be fixed by the court.

24.     NO ORAL AGREEMENTS. This Lease covers in full each and every agreement of every kind or nature whatsoever between the parties hereto concerning this Lease and all preliminary negotiations, inducements, representations, and agreements of whatsoever kind or nature are merged herein, and there are no oral agreements or implied covenants. Both parties represent their legal counsel has reviewed this Lease before signing. This Lease may be amended only by a writing signed by both parties.

25.     NO REAL ESTATE BROKER’S COMMISSION 

Lessee represents that no one is due a commission for this Lease and indemnifies Lessor from same. 

26.     QUIET POSSESSION
As long as Lessee keeps and performs the covenants in this Lease, Lessee shall at all times during the term of this Lease peaceably and quietly have, hold and enjoy the Premises, without suit, trouble or hindrance from Lessor or any person claiming under Lessor.

27.     HOLDING OVER
If Lessee, with Lessor’s consent, remains in possession of the Premises after the Lease Term, this Lease shall automatically be extended on a month-to-month basis at the monthly rent applicable to the last month of the Lease Term, subject to termination upon thirty (30) days' written notice by either party. All other terms and conditions shall remain in full force and effect.

28.
THIS IS A NON-SMOKING BUILDING
29.     PLACE OF NOTICE
All notices which Lessor or Lessee may be required, or may desire, to serve on the other may be served, as an alternative to personal service, by mailing the same by registered mail, postage prepaid, to the respective address for notice stated herein, or addressed to such other address or addresses as either Lessor or Lessee may from time to time designate to the other in writing.
IN WITNESS WHEREOF, the parties hereto have executed this Lease at the place and on the dates specified above their respective signatures.
LESSOR:
 
  

George Conkwright

Address for Notice:
  
60010 Buckthorn Lane,  Mountain Center,  CA  92561




  
Telephone: 760-349-3337        



 

By: ________________________________    Date: ___________________________
LESSEE:                       __________________________________________________
Address for Notice:
  
____________________________________________________________

Telephone # _______________________     
By:________________________________     Date:____________________________
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